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INTRODUCTION

The Report was prepared as a part of the overall JSRSAP* evaluation exercise by the team
of PJ experts with the support of the project team and concerns the results of an assess-
ment carried out by Reda Moliene,2 Marina Naumovska,? acting as international experts and
Olena Ovcharenko* acting as a national expert. The assessment has been conducted in
accordance with the tailored evaluation area-specific methodology.5

The Report has benefited from the extensive co-operation with the High Council of Justice,
Council of Judges, High Qualification Commission of Judges, State Judicial Administration,
National School of Judges, courts and other bodies of the judicial system.

The key points and important findings are highlighted (underlined) in the text. Recommen-
dations are developed and formulated (in bold) on the basis of relevant findings and deliber-
ations, as well recapitulated at the end of the Report accordingly.

1 The parts of the Action Plan under consideration are attached to this report. See Annex IIl.

2 Reda Moliene, international expert, possesses an extensive experience of working for approximately 20 years in Lithuanian Judiciary, namely Supreme
Administrative Court, Constitutional Court, Supreme Court, in different positions (Judicial Assistant, Adviser to the President of the Court, Chief of Staff). For
the past six years she held the position of the Head of the National Courts Administration in Lithuania. R. Moliene led different initiatives and projects on devel-
oping the effectiveness of judicial system, among which court re-mapping reform (merging of 49 local courts into 12); introducing witness and victim support
system in courts; developing performance indicators; drafting new version of Law on Courts, etc. She has been working as international expert in Ukraine
from the beginning of Justice Reform in 2015. She has an experience of expert activities in EU projects on institutional capacity building, judicial selection,
appointment and performance evaluation, court management in Ukraine, North Macedonia, Moldova and Armenia.

3 Marina Naumovska-Milevska has been involved in justice sector reform projects for more than 20 years, both at international and national level.
She was Assistant (Deputy) Minister of Justice and Team Leader of the Inter-Ministerial Committee for the reform of the Macedonian judiciary, responsible
for drafting strategic documents and monitoring its implementation. She has been working under the framework of international projects with the EU, World
Bank, Council of Europe, OSCE, UNDP and other international organizations as key expert in Albania, Armenia, Azerbaijan, Georgia, Kosovo, Moldova,
Montenegro, Portugal, etc. Her experience covers support of judicial reforms in harmonizing judicial legislation, improving efficiency within the judiciary and
conducting assessments and analysis. She was responsible for defining HR policies, designing court performance indicators, identifying training needs and
implementing court surveys. Ms Naumovska-Milevska has a vast experience in institutionalizing training and strengthening capacities of various members of
the legal professions. She is CoE trainer in judicial ethics, training methodology, court time management tools, judicial statistics and cyberjustice tools.

4 Olena Ovcharenko, national expert, is an Associate Professor in Law at the Yaroslav the Wise National Law University of Kharkiv. She teaches on topics
of operation of the judiciary and law enforcement agencies, on organization of the bar and legal liability of judges. Olena Ovcharenko holds PhD in law and
her research concerns the problems of judiciary and status of judges. She has more than 10 years of expert experience in different international projects and
initiatives, namely, USAID Project (expert on judiciary, status of judges, accountability of judges; assessment of legal acts and regulations and developing rec-
ommendations on their improvement), CoE's Project on Strengthening the System of Judicial Accountability in Ukraine, Project of Ukrainian Helsinki Human
Rights Union on Issues of Transitional Justice in Ukraine, PRAVO-Justice project. She has produced more than 100 publications on the issues of access to
justice, judicial reform and legal liability of judges.

5 See Annex |, for the assessment-specific activities matrix.
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BASELINE

Professional and impartial judges, fair process, clear and reasoned decision, good service
are the most important expectations of the persons who submit their disputes concerning
their civil rights to a court, those who are being brought to a court as an accused person or
those who appear before a court as a witness.

These key principles of independent and accountable judiciary have been lacking in Ukraine.
As most other post-communist countries, Ukraine inherited a low legal culture marked by
subordination of all branches of powers to political leadership, nepotism in selection and ap-
pointment of judges, legally unjustified decisions, perception of courts as powerful institution
of punishment which do not necessarily serve justice and protect human rights. As a result,
ordinary people could no longer hope for a fair judicial process. According to a survey con-
ducted by USAID in 2015,6 only 5% of Ukraine’s population trusted Ukrainian courts. It was
probably the lowest rate among all the countries of the former Soviet Union.

The degradation of the judiciary arguably became one of the key factors that led to the Rev-
olution of Dignity of 2013-2014. These social and political upheavals exacerbated the most
visible, obvious, grave and complex problems and shortcomings in judiciary, that were also
encountered in the process of development of the Strategy:”

— Fragmented and weak judiciary governance system leading to the political depen-
dence of the judiciary;

— Lack of effective instruments for the protection of judicial independence as an essential
condition for a fair trial;

— Lack of transparent and objective procedures of judicial appointment and promotion
ensuring professional judicial corpus and, instead, existence of some unclear, vague,
formally described, although usually ignored, process surrounded by rumours and
marked by signs of nepotism and corruption;

— Deficit of the accountability of judges in the form of performance evaluation, duty to
declare assets and interests, promotion of norms and standards of ethics, effective
disciplinary proceedings. Disciplinary liability usually was nothing more than merely
the instrument of getting rid of “disloyal” judges;

— Absence of effective measures for the prevention of corruption in judiciary;

— Lack of institutional capacities and instruments of effective performance management,
and absence of service quality monitoring;

— Weak competence improvement and training system in respect of correspondence of
training programs to the real needs of judiciary, institutional capacities and methods
used,;

— Absence of effective court system with overlapping jurisdictions, lack of uniformity of
practice, absence of efficient cassation, etc.

The Revolution of Dignity reset the political power and set the goal of attaining a higher
public trust in judiciary as one of the key steps in implementing the rule of law in Ukraine.
This has led to the changes in the most important areas of judicial system which addressed

6 https://newjustice.org.ua/wp-content/uploads/2018/05/2015_FAIR_July_Public_Survey_Lustration_ ENG.pdf
7 http://sudovareforma.org/en/institutes/strategy/

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION




12 JSRSAP Evaluation P-1 Report

the abovementioned weaknesses and defects. Overall, these goals regarding the reform
of judiciary are reflected in the first four chapters of the JSRSAP. They were subsequently
embodied in the relevant legislation.

One of the crucial aspects of building an independent and effective judiciary is a clear and
efficient institutional set-up of the system. especially of the central judiciary governance
bodies. impacting formation of judicial corpus, career of judges. setting strategic goals and
ensuring independence of judges.

During the period of 2010-2014 Ukraine lacked effective judicial governance able to ensure
judicial independence as a key prerequisite for a fair trial and effective protection of people’s
rights. The governance of judiciary was fragmented and weak, which rendered the judiciary
politically dependant.

As stated in the Strategy, the “[ijnsufficient independence of the judiciary from the executive
and legislative branches, including by reason of the existing constitutional provisions” has
significantly hampered the administration of justice.

For this reason, the first chapter of the JSRSAP is aimed at increasing Independence of
Judiciary, Streamlining Judicial Governance and System of Appointment of Judges, in par-
ticular by improving the institutional set-up of judiciary governance.

One of the first pieces of legislation addressing the most important aspects of judiciary and
its ability to ensure the rule of law was the Law on Ensuring the Right to a Fair Trial adopted
by Verkhovna Rada in February 2015. This law clarified and bolstered the guarantees of
judges’ independence and immunity by better defining their rights and duties.

In June 2016, the Verkhovna Rada voted on amendments to the Constitution of Ukraine
in part concerning the administration of justice. The key goal of these changes was to re-
move political influences on judges and to strengthen their autonomy. The same month the
new law “On the Judiciary and Status of Judges” was adopted. The goal of this law was to
expand the updated constitutional underpinnings of the system of justice. It established a
comprehensive reshape of the system by removing political influences in the process of
selection of judges, introducing a concept monitoring of the judges’ lifestyle, establishing for
the first time a judge’s duty to submit a declaration of family ties and a declaration of integrity
and involving the public through the creation of the Public Integrity Council. The law also
provided for the establishment of new courts — the High Anti-Corruption Court and the High
Court for Intellectual Property.

After the Amendments to the Constitution and the new version of the Law on Judiciary and
Status of Judges had come into force, particular changes in the status and competence of
the judiciary governance and self-governance institutions were introduced. These changes
concerned the set-up of judicial governance and status of the newly established High Coun-
cil of Justice with wide range of constitutional powers. Its predecessor — Buwia paga toctumuii,
had very limited powers, in particular:

e proposing to the President of Ukraine regarding the appointment of judges to positions
or their dismissal from office;

e considering the disciplinary cases of the judges of the Supreme Court of Ukraine and
judges of the Higher specialized courts;
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e considering complaints about the decision to bring (and refuse to apply) to the disci-
plinary liability of judges of appellate and local courts as well as prosecutors.

The initial catalyst for changing the system of selection, appointment, training and evalua-
tion of judges was the abovementioned widespread public distrust in the judiciary, and the
general assumption that judges are not qualified, are prone to pressure or bribe-taking, and
therefore do not serve the rule of law. This context warranted the creation of a more trans-
parent and technocratic system of the selection and evaluation of judges. The civil society
oversight was institutionalised with the creation of the Public Integrity Council (PIC), acting
alongside with other judiciary governance bodies in the judiciary selection and evaluation.
This is an important achievement of the civil society in Ukraine.

In 2014 the Ukrainian judiciary legislation did not provide for an adequate career develop-
ment system for judges, as required by European standards. Some principles for the selec-
tion of judges of the courts of appeal and cassation were formally provided for by Articles 73,
75 of the Law of Ukraine “On Judiciary and Status of Judges” (2010). However, the disad-
vantages of this system of selection of judges consisted in the lack of an automated system
for verification of results of examinations performed by candidates, lack of a thorough and
comprehensive integrity check, as well as too wide discretionary powers of the High Qual-
ification Commission of Judges of Ukraine (HQCJ) in determining the results of selection.
There was no detailed procedure which would comply with the principles of transparency,
publicity and proportionality. Judges as well as people outside the judiciary perceived com-
petitions held by the HQCJ as closed and non-transparent and therefore resulting in nepo-
tism and corruptive actions in appointment procedures.

Moreover, the Law of Ukraine “On Judicial System and Status of Judges” adopted in 2010
abolished the Institute of Judicial Qualification Assessment. The formal basis for such a de-
cision was the inconsistency of this institute with the fundamental principle of judicial inde-
pendence. This led to a situation where during the whole judicial career no performance as-
sessments were carried out and no effective checks of the results were executed. The only
way of challenging the legitimacy of certain actions of a judge was to lodge a disciplinary
complaint against this judge.

This was accompanied by the lack of comprehensive and practice-oriented system of judi-
cial training and qualifications development.

Ukraine was not an exception among other post-soviet countries in respect of the failure
to ensure effective accountability of judiciary through application of agreed standards on
professional ethics, disciplinary liability, introducing systematic approach to prevention of
corruption in judiciary and respecting judicial independence at the same time. Particular
rules and practices started developing after 2002, but more substantive changes could be
observed after 2010.

On the 24 October 2002 the Congress of Judges adopted the Code of Judicial Ethics. This
Code was significantly amended in 2013. Nonetheless, lack of consistent and uniform prac-
tice of interpretation and application of norms of ethics has become an obstacle for effective
implementation of unified ethical behavior culture in judiciary and effective prevention of
conflicts of interests and unethical actions.
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From 2010 the system of disciplinary liability of judges has been developing more consis-
tently. In July 2010 the Law on Judiciary and Status of Judges provided a new institutional
set-up for disciplinary liability of judges: two-level centralized institutional review was estab-
lished with respective competence given to the HQCJ and the former High Council of Justice
(Buwa paga toctuuii).

An important prerequisite for reforming the system of legal liability of judges was the judg-
ment of the European Court of Human Rights (ECHR) in the case of Oleksandr Volkov v.
Ukraine of 9 January 2013,8 where the Court found unlawful the dismissal of a judge of the
Supreme Court of Ukraine Oleksandr Volkov from office for breach of oath. The decision
identified 18 systemic issues that Ukraine was required to address as part of the Judicial
Disciplinary Liability Institute reform, including: the combination by a member of the HCJ of
the role and powers of “a prosecutor” and “a judge”; the possibility of holding the mandate
of a member of the HCJ and the Member of Verkhovna Rada at the same time; the absence
of a procedure for removal of an HCJ member whose impartiality is in doubt; absence of
limitation period for disciplinary action against judge; lack of clear criteria and procedure for
bringing judges to disciplinary proceedings; excessively wide discretion of the disciplinary
body to interpret the concept of “breach of oath”; etc.

The second precondition for the reform was the Revolution of Dignity, during which peo-
ple had demanded that the authorities set up a fair system of justice. Following demands
of civil society to have more transparent and effective accountability of judges and after
amendments to the Constitution entered into force in 2016, substantive changes to the in-
stitutional set-up and procedures and more systematic approach to measures of prevention
of corruption in judiciary were re-enforced: obligatory integrity check of acting judges, more
substantive practices of management of conflicts of interests, procedures of application of
disciplinary liability, etc.

The Strategic Plan of the Judiciary for 2013-2015, approved by the XIth Congress of Judges
of Ukraine, stated the following mission of the Judicial System of Ukraine: to protect rights,
freedoms and legitimate interests of persons and citizens, to protect rights and legitimate
interests of legal entities as well as interests of the state through the timely, effective and fair
resolution of legal disputes on the basis of the rule of law. The stated mission was entirely in
accordance with European concepts and principles.

The Venice Commission, in its Report on the Rule of Law, states that the principle of le-
gal certainty is essential to the confidence in the judicial system and the rule of law. Legal
certainty is also essential to productive business arrangements and development, and to
economic progress. It is therefore required that the courts, especially the highest courts,
establish mechanisms to avoid conflicts and ensure the coherence of their case-law.® The
importance and indispensable character of a coherent case-law for the principle of the rule
of law is clearly echoed in the jurisprudence of the ECHR.°

8 https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-115871%22]}

9 Report on the Rule of Law. The European Commission for Democracy through Law. Adopted by the Venice Commission at its 86th plenary session (Venice,
25-26 March 2011). https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev-e

o See for example, Beian v. Romania, https://hudoc.echr.coe.int/eng#{%22itemid %22:[%22001-83822%22
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A well-organized court system features clear-cut jurisdictions and powers, proper procedural
regulation, developed coherent court practice, recognized authority of the highest judicial in-
stitution empowered to conduct review in cassation and to ensure uniformity of interpretation
and application of law.

At the period when judicial reform was planned huge gaps with respect to abovementioned
organizational and regulatory aspects of Ukrainian court system were revealed: ineffective
court map with a large number of small first instance courts which were sometimes not ca-
pable of administering justice due to various reasons (lack of judges, small number of judges
without particular specialization, lack of financial resources, etc.); cumbersome four-tier
court system with cross-cutting powers (for example, high-specialized courts and the Su-
preme Court) and jurisdictional disputes; outdated procedural codes (for example, Code of
Administrative Offences Procedure was essentially a relic of the Soviet past with only minor
amendments), lack of legal culture and absence of understanding of concept of alternative
dispute resolution, misuse of concepts of case-law and judicial precedent, etc.

All these shortcomings affected the quality of judicial activities and length of the proceed-
ings, and resulted in violations of procedural rights as often confirmed by the ECHR. This
led to the negative perception of judiciary by Ukrainian society. Therefore, the judicial reform
had to tackle these shortcomings as one of the priority areas.
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ADEQUACY OF JSRSAP AND ITS PARAMETERS

Analysis of structure of the Strategy leads to an overall conclusion that it covers all major
aspects of judiciary quite comprehensively.

Another important positive feature of its structure is the comprehensiveness of areas of in-
tervention and relevance of the outcomes to those areas in general.

At the same time, experts would like to draw attention to certain issues and shortcomings
which may require consideration in future, when drafting a similar policy document on judi-
ciary:"

1.

2.

Areas of intervention should focus on crucial challenges: independence, account-
ability and effectiveness of judiciary.

Having in mind still low public trust in judiciary, a very important aspect, which should
be taken into account, is the need to address demands and expectations of people.
Therefore, expectations of people should be indicated specifically, even considering a
separate part of the strategy on people-oriented justice aspects which could, for exam-
ple, cover such areas as: participatory administration of justice both by promoting
system of citizens’ participation in judicial process (dispute resolution or criminal
proceedings) as juries and lay-judges and development of alternative dispute reso-
lution culture; user-friendly and efficient court performance and services by us-
ing user satisfaction and other surveys to measure performance of judicial institutions,
introducing Client Service Standards and/or other quality management systems with
special focus on support of vulnerable groups (victim/witness); expanding citizens’
role in the development of and control over efficient performance and account-
ability of judiciary by facilitating efficient reporting on judiciary’s performance, involv-
ing representatives of civil society in judiciary’s governance bodies, etc.

Chapters in the policy document should follow the logic of the areas of interven-
tion without, however, overlapping in their targets. For example, two very complex
areas, in particular judiciary governance (including legal and organizational framework
of institutional set-up, legal and institutional instruments for safeguarding judicial in-
dependence, distribution of powers and competences, institutional cooperation and
communication, strategic planning and management) and formation of judicial corpus
(including selection/appointment procedures, career system, judicial performance eval-
uation) were merged into one chapter. This created some inconsistency and confusion.
Moreover, all important aspects of judicial career system were not completely covered
by the first chapter and were included in the second one as well. Moreover, some ac-
tions and outcomes overlap in both chapters, for example, the outcome All cases of
appointment or transfer to particular judicial post are held upon merits-based criteria
and competition basis in Chapter | is further replicated by the outcome Competitions
based on clear, transparent and objective criteria and procedures held in all cases of
filling particular post in the Chapter Il. Therefore, it is recommended to strictly separate
these two blocks: streamlining judiciary governance and developing transpar-
ent and objective system of appointment and career of judges, including judicial
training system, which is in its task inseparable from judicial career (now it is included
in a separate chapter, which lacks any logic).

1 See in more detail bellow analysis of adequacy of separate chapters.
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4. When planning the optimization of a court map and activities as well as development
of procedural rules and uniform court practice, which is undoubtedly very important
prerequisite for well-functioning justice system, it is recommended to focus more on
the conceptual aspects and to leave the specific procedural rules to be drafted
in the course of the implementation of strategic goals.

5. In some cases separation of outcomes that are more likely to reflect actions and are in-
tertwined as regards their nature and content with other outcomes (for example, 3 out-
comes (32-34) on formation of pool of trainers in the National School of Judges (NSJ))
appears artificial and leads to lack of clarity in the structure of the strategic document. It
is suggested formulating fewer, less detailed and rather general outcomes com-
prising several aspects of the same issue to be addressed by the strategy.

6. Furthermore, certain outcomes virtually replicate respective outputs, for example, out-
come “implemented institute of judicial dossier” replicates output “system of judicial
dossier in place”. Therefore, it is recommended to separate more clearly outputs
and outcomes.

7. There are also separately indicated outcomes which are in principle absolutely cor-
responding and therefore replicate each other, as for example, “Institutionalization of
principle of functional (personal, procedural) independence of judge dealing with par-
ticular case from other judges” and “Functional immunity of judges regulated in clear
and foreseeable manner”. It is recommended to reduce outcomes in number, but
to develop them in their “weight” and impact on the system in the new circle of
planning.

The areas of intervention of Chapter | cover quite comprehensively all three major aspects
of its overall goal: strengthening the independence; streamlining the governance and im-
proving the appointment. Though, when it comes to the actions, appointment and career
system is not directly reflected in Chapter |I.

Chapter | refers to actions on increasing balance of duties and powers, development of stra-
tegic planning, improving budget management and developing capacities. These actions
are targeted at a more effective judiciary governance institutional set-up and institutional ca-
pacity building. Judicial appointment and career system as such do not fall within the scope
of this Chapter. However, outputs and outcomes have aspects of development of judicial
appointment and career system (for example, such outcomes as: all cases of appointment
or transfer to particular judicial post are held upon merits-based criteria and competition ba-
sis; transparent internal review system of professional suitability within the judiciary in place,
using objective criteria and fair procedures, etc). This creates some inconsistencies in the
logic of the chain: aim-action-outputs-outcomes.

In the experts’ opinion, having in mind the complexity and huge scope of both areas, judi-
ciary governance (including legal and organizational framework of institutional set-up, legal
and institutional instruments for safeguarding judicial independence, distribution of pow-
ers and competences, institutional cooperation and communication, strategic planning and
management) and formation of judicial corpus (including selection/appointment procedures,
career system, judicial performance evaluation), these two areas (streamlining judiciary
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governance and developing transparent and objective system of appointment and
career of judges) should be separated. Moreover, it is necessary to avoid an overlap with
other areas of intervention of the strategy, taking into account, that the second chapter of the
JSRSAP is dedicated to the increase of competence of judiciary, including linkage between
performance standards and career of judges, etc.

Furthermore, it should be noted, that separation of some outcomes seems to be artificial
and meaningless. It burdens action plan with some redundant complexity. For example,
outcome “Judiciary governance system granted with clear-cut powers for guaranteeing in-
dependence of judges, supporting activities of courts and judges and representing their
interests, including, powers to represent judicial branch as a whole” and outcome “Judicial
governance bodies clearly mandated and exercising their task to protect independence of
judiciary (structural independence) and judges (functional independence)” are completely
inseparable as they cannot be performed or evaluated separately. It would be advisable
to formulate fewer but more complex and conceptual actions and outcomes to be
achieved.

It was already mentioned that in Chapter |, which should by its nature and scope deal pri-
marily with institutional set-up, certain outputs and outcomes also covered aspects related
to development of judicial appointment and career system. However, in the experts’ opinion,
it is Chapter Il, aimed at increased competence of judiciary, that should be focusing on all
appointment, career, evaluation and training issues. That would be more logical, con-
sistent and comprehensive.

With regard to action 2.1.1. “Development of performance standards and evaluation system
with linkages to careers of judges and courts staff”, it is noted that integration of judges and
court staff into one set of outcomes creates some confusion and results in lack of clear links
between relevant outputs and outcomes. For example, one outcome refers to the competi-
tion based on clear, transparent and objective criteria and procedures held in all cases of fill-
ing particular post. It seems that this outcome by its scope (having also in mind wide scope
of area of intervention) comprises both competition to judicial and non-judicial office. At the
same time, among the outputs only one output related to this outcome could be found and
it concerns only the review of written rule for appointment to a judicial post, re-assignments
(transfer to another court) and promotions developed on basis of pilot experience, with clear,
transparent and objective criteria and procedures. Therefore, it is recommended to distin-
guish outputs and outcomes more clearly.

Furthermore, it should be noted that in some cases separation of outcomes that are more
likely to reflect actions and are intertwined as regards their nature and content with other
outcomes seems to be artificial. It leads to lack of clarity in the structure of the strategic doc-
ument. It is suggested formulating fewer, less detailed and more general outcomes,
comprising several aspects of the same issue to be addressed by a policy document.

Actions foreseen in these areas of intervention correspond to the aim of the intervention:
both development of disciplinary and ethical framework and specific anti-corruption internal
and external oversight mechanism are particularly targeted at increase of accountability of
judiciary.
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In respect of setting up a chain of action-output-outcome, several remarks are to be made.
Action 3.1.3 “Development of internal and external oversight mechanism to combat and
prevent corruption” is supported by 7 outputs of different nature (regulatory measures on
inspectors, declarations of assets, judicial immunities; institutionalization of judicial dossier,
random allocation of cases, public oversight board under SJGB. However, when it comes to
outcomes relevant to these outputs, certain lack of consolidation and coherence between
the outcomes and outputs exists. For example, output Ne 6 on institutionalization of random
case allocation system does not result in any of the outcomes. The outcome “mixture of dis-
cussion-based and incentive/repression-based approaches of disciplinary oversight” would
definitely result from action 3.1.2 “Development of disciplinary framework”. Also, some out-
comes practically replicate respective outputs, for example, the outcome “implemented insti-
tute of judicial dossier” replicates the output “system of judicial dossier in place”.

There are also separately indicated outputs which are in principle absolutely corresponding
and therefore duplicate each other. In particular, this applies to “Institutionalization of princi-
ple of functional (personal, procedural) independence of judge dealing with particular case
from other judges” and “Functional immunity of judges regulated in clear and foreseeable
manner”.

As for the preceding chapters, it is recommended to reduce the number of outcomes
and to develop them in their “weight” and impact on the system in a new circle of
planning.

The attempt to address separately the issue of the map and jurisdictional structure of court
system, procedural aspects that affect the quality and length of procedures as key to the
access to court and promotion of alternative dispute resolution (ADR) is absolutely adequate
and justified, taking into consideration the abovementioned shortcomings and their effect on
public trust in the judiciary.

With regard to the structure of this chapter some gaps in its logic and inconsistencies in its
design of goals and actions could be observed. For example, action 4.1.1 on ‘Optimization
of courts network, management of court resources’ encompass not only re-mapping of the
court system, clear-cutting jurisdictions, but also comprises “review of regulatory framework
of ADRs” which seems somewhat out of scope of this action. Moreover, some outcomes
of abovementioned action could hardly be associated with it. In particular, this applies to
“improved requirements for procedures for appeal and cassation complaint”. Action 4.1.2
results in outcomes which seem to be too detailed, overlapping and of minor importance.
Some of them are to be considered more as specific procedural aspects or legal provisions
(“ability for party to withdraw or discontinue appeal at any stage”) than as stand-alone out-
comes.

When planning the optimization of a court map and relevant activities, as well as develop-
ment of procedural rules and a uniform court practice, which are undoubtedly very important
prerequisites for a well-functioning justice system, it would be recommended to focus more
on conceptual aspects and to leave specific procedural rules to be drafted in the
course of the implementation of strategic goals.
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ACCURACY OF MONITORING OF AND REPORTING ON
JSRSAP IMPLEMENTATION

This chapter covers the assessment of accuracy of maintaining the monitoring tool spe-
cifically designed for the policy instrument under consideration with regard to the outputs
defined in the JSSRSAP five intervention areas:

e 1.1 Increased Independence through Balance between Legitimacy and Efficiency in
Institutional Set-Up of Judiciary Governance

e 2.1 Increased Competence through Improved Career and Performance Management
e 2.2 Increased Competence through Improved Professional Training System

e 3.1 Accountability through Improved Ethical and Disciplinary Framework

e 4.1 Increased Efficiency through Streamlined Horizontal and Vertical Jurisdictions

In general, it could be concluded that the_authorities (institutions) concerned understand and
use the monitoring tool correctly and the level of accuracy is fairly high. However, having in
mind that these intervention areas cover wide scope of outputs, the experts tried to identify
patterns or examples marked by inconsistencies.

The accuracy of reporting is the highest as regards the outputs dealing with leqislative im-
provements. In those cases, the outputs dealing with legislative changes follow the same
set of steps (comparative analysis, concept, drafting law, adopting law) which seems much
clearer and therefore easier for the authorities to follow and to justify the achievement of
the output (which is usually the adopted law). For example, the output “Revision of the legal
framework, including amendments to the Constitution of Ukraine on judicial governance set-
up” of the action 1.1.1. “Increasing balance of duties and powers in judiciary governance”
was planned to be fulfilled by performing comparative analysis of relevant legislation, de-
veloping concept of amendments, drafting and then adopting relevant legislation. The moni-
toring tool reports that it has been achieved by 2017 in its entirety: all steps had been taken
till 2016 up to drafting and the adoption, and entry into force took place in 2017. This corre-
sponds to the actual situation and is justified with the changes introduced in the Constitution
and new version of the Law on Judiciary in 2016.

However, experts want to draw the attention to the fact that steps designed to achieve the
output are often standard for legislative process: analysis, concept, draft legislation, adopted
legislation.Though, for some goals to be considered as achieved, this standard procedure
is not enough. It is especially important to introduce some nuanced indicators for a more
comprehensive evaluation of the state of affairs after legislative changes with regard to
some initiatives which have effect only when they are implemented in practice. For exam-
ple, the abovementioned action 1.1.1. “Increasing balance of duties and powers in judiciary
governance” could be considered as achieved not just with the adoption of the regulatory
instruments providing for a more balanced system, but only when those instruments are
effective in practice.

In Chapter I, action 2.1.1 ,Development of performance standards and evaluation system
with linkages to careers of all judges and courts staff* was planned to be implemented with
an output ,Court Performance Evaluation Framework (CPE) approved, harmonising per-
formance standards for all courts. Staff assigned to apply CPE®. In the monitoring tool it is
reported, that this has been achieved entirely in 2017 by implementing all planned steps:
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analysis, review of indicators of effectiveness of judicial performance, development of the
concept of the evaluation of effectiveness, implementation of unified standards of the qual-
ity. Here, the experts would draw attention to two important aspects. First of all, the action
output and measures planned are not synchronized in their content (or at least it is not clear
what was the intention): the action is targeted at evaluation system regarding judges and
court staff performance; output is described as court performance evaluation framework and
finally the activities/measures focus on application of unified performance quality standards.
Therefore, when there is a gap in precise description of measures to be implemented and
lack of direct correspondence with the action, it can create difficulties for reporting bodies in
evaluating the progress accurately. This was the case with this particular action. Secondly,
the experts find the progress reporting inaccurate: the action was reported as achieved by
100 %, however, the experts find that the action was achieved no more than by 25-40 %
regarding the existence of performance management system.12

In action “2.2.1 Development of initial training (IT) system” secondary legislation, together
with the programme and curricula, was also quoted as an indicator of achievement which
is a comprehensive justification. At the same time, for evaluation of achievements it would
be very helpful if some information about the initial training programme was available as a
reference to the last Report of the NSJ where all the data justifying the output “2. Review of
requirements for the term of preparation, experience, professionalism, integrity of the can-
didate for the position of judge” could be found. Therefore, it would be advisable to make
references not only to the legislation (in justification/commenting part), but also to some
examples of application of this legislation (how it works in practice).

Action 2.1.1. “Development of performance standards and evaluation system with linkages
to careers of all judges and courts staff” presents several inaccuracies. Though it has to be
acknowledged that efforts and improvements were made in this regard, in the experts’ view,
the extensive list of achievements seems to be somewhat overwhelming and inaccurate.
Namely one could not say that the system is put in place by developing concept, surveys and
analysis. Along these lines, the experts would like to make a reference to the recommenda-
tions made in the part on attainment of the outcomes presented in the area of intervention
“2.1 Increased Competence though Improved Career and Performance Management”, in
particular parts 6, 7 and 8, and part 20 of this Report. Moreover, the authorities reported that
by approving the framework of court performance appraisal system: “Court performance ap-
praisal system; standards, criteria, indicators and methods” (Council of Judges (CoJ) Deci-
sion No. 28 02.04.2015) they have actually achieved the output “Pilot implementation of the
new efficiency management system in courts”. The justification made for the achievement
of this output, in the experts’ view, is not accurate. The adoption of the regulation or frame-
work documents (as itis in this case) cannot be regarded as the implemented pilot efficiency
management system which should already be operational as an output is formulated.

In action 3.1.1. “Improving ethical standards” the steps taken to attain the outputs seem to
be accurately presented, however they are not sufficient to consider that some aims are fully
achieved. For example, the authorities report as fully achieved the output “Ensure the proper
functioning of the Ethics Committee” by noting a decision of the CodJ for the establishment of
the Working Group. However, it is doubtful that a mere decision to establish a WG could be
considered as sufficient for proper functioning of the Ethics Committee.

Action 3.1.2. “Improving disciplinary standards” does not seem to be accurately presented.
For example, the authorities report that the output “Ensure the proper functioning of the

2 See further analysis of outcomes 15-20.
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electronic complaint system for judges” is fully achieved. However, the electronic complaint
system for judges has not yet been put in place. The authorities justify the achievement
of the output by noting the “Order of the Chairman of the State Judicial Administration of
Ukraine (SJA) dated 27 July 2018, which approved the Technical specification of the Unified
Judicial Information Telecommunication System (UJITS)”. In the experts’ opinion, this alone
could not be considered as full achievement of the output.

In action 4.1.1. “Optimizing the court system and managing the court resource base” the
reporting was very ambitious. In several outputs no justification for the achievement of the
output has been provided. As previously suggested, making many efforts and even, as in
most cases, introducing legislation does not necessarily mean that the output was achieved.
The experts would like to draw the attention to the recommendation made by experts in rela-
tion to the ADR and court mapping in parts 22 and 24 of this Report especially in relation to
the achievement of the outputs “Review of the legal framework on the organization of courts.
Optimization of the court system” and “Revision of the regulatory framework on alternative
dispute resolution methods”.

Therefore, it is concluded that with regard to the majority of outputs the authorities accurately
assess their level of achievement. However, often the sources of verification or justifications
are missing or are inadequate. It should also be noted that the steps in the monitoring tool
for many outputs are the same as the stages of legislative improvement process and there-
fore are not applicable to those outputs which are not dealing with requlatory amendments.
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ATTAINMENT OF RELEVANT JSRSAP OUTCOMES

Area of Intervention 1.1 Increased Independence through Balance between Legitimacy
and Efficiency in Institutional Set-Up of Judiciary Governance

Part 1. Judicial governance system

1. Optimized number of judiciary governance bodies with clear separation of powers be-
tween each body and with one body at the pinnacle of all judiciary policy development
and implementation

The 2016 amendments to the Constitution and the Law on Judiciary have introduced a new
approach to the division of powers between the judicial governance bodies. According to
Article 127 of the Law on Judiciary, the organizational forms of judicial self-governance in
Ukraine shall be implemented through: 1) meetings of judges in courts; 2) Council of Judges
of Ukraine; 3) Congress of Judges of Ukraine. Governance is executed by the HCJ, HQCJ,
NSJ, SJA as well.

In 2017, the High Council of Justice (Buwa paga toctuuii) was reorganized into the High
Council of Justice (Buwa paga npasocynad) (HCJ). It became a new constitutional body
established in accordance with the transitional provisions on justice of the Constitution of
Ukraine, the transitional provisions of the Law on Judiciary as well as with the transitional
provisions of the Law on the High Council of Justice, that came into force on 5 January 2017.
With establishment of the HCJ, the competence to appoint and to remove judges was trans-
ferred from the Ukrainian Parliament (Verkhovna Rada) to the HCJ.

Since 2017 the HCJ has received a number of new powers, placing it at the pinnacle of
the judiciary governance system, including the mandate to guarantee authority and inde-
pendence of justice; to appoint and remove judges; to execute all disciplinary proceedings
against judges of all courts; to define judiciary policy strategic planning; to agree on the
number of judges in courts; to communicate on behalf of the whole judiciary; to suspend the
power of a judge accused of crimes to deliver justice; to represent the judiciary in the bud-
geting process etc. Moreover, the independence of judiciary is further strengthened by the
composition of the HCJ, with majority of its members being judges.

The Law on Judiciary resulted in redistribution of powers between the HQCJ and the HCJ, the
new constitutional body. It is worth noting that the reform of judicial system introduced a new
term into Ukrainian legislation to characterize activities of the HQCJ and HCJ, namely, judicial
governance. The Strategy itself does not specify the meaning of this term. At the same time
in Part 1, Article 92 of the Law on Judiciary, the HQCJ is defined as a state body of judicial
governance which operates on a permanent basis in the justice system of Ukraine. HQCJ is
responsible for selecting candidates to judicial positions, holding of qualification assessment
of judges, organizing and updating register of vacant positions of judges, initiating, proclaiming
and running all the competitions on the positions of judges, transferring judges from one court
to another, ensuring maintenance of judicial dossiers and dossiers of judicial candidate. The
HCJ is a collective, independent constitutional body of state power and judicial governance
which operates in Ukraine on a permanent basis to ensure the independence of the judiciary,
its functioning on the basis of responsibility, accountability to society, formation of a fair and
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highly professional judges’ corpus, compliance with the norms of the Constitution and laws of
Ukraine, as well as professional ethics in the activities of judges and prosecutors. “The pur-
pose of judicial governance is to create and ensure for judicial authorities such conditions of
operation in which the activity of the court will be transparent, justice will be fair and in com-
pliance with the Constitution of Ukraine and laws, and judges as the human essence of the
judiciary will meet the high standards of professionalism and integrity.”13

The CoJ, which operates on the basis of Article 130-1 of the Constitution of Ukraine, as
a supreme body of judicial self-governance between the Congress of Judges of Ukraine
(Article 133 of the Law on Judiciary) acts to protect the professional interests of judges and
to resolve issues of internal court activity. The CodJ is elected by the Congress of Judges
of Ukraine. It is empowered to develop and provide measures to ensure independence of
courts and judges, improvement of organizational support for operation of the courts, to con-
sider the issues related to legal protection of judges and their social security, and to exercise
control over the prevention of conflicts of interests.

According to Article 104 of the Law on Judiciary, the NSJ is a state institution with a special
status in the justice system established under the HQCJ. The NSJ provides training for
judicial candidates, basic and advanced training for judges, including those appointed to
administrative positions in courts, and for court staff. It also conducts surveys on improving
the judiciary, on status of judges and justice administration, and provides methodological
guidelines for courts, HQCJ, HCJ.

The SJA is a state body in the justice system that provides organizational and financial
support to the judiciary within the scope of its statutory powers (Article 152 of the Law on
Judiciary). The SJA is accountable to the HCJ and has territorial departments throughout
Ukraine. The SJA’'s scope of competence includes, in particular preparation of judiciary’s
budget requests; ensuring information and regulatory support of court operation and oper-
ation of the Unified Judicial Telecommunication Information System; development of pro-
posals for the improvement of the organization of courts activities; collection and analysis
of court statistics; maintaining efficient case management and archiving practices; ensuring
operation of the Service of Court Security, etc. Given the competence of the SJA, it is dif-
ficult to clearly define it as a body of judicial self-governance. However, its competence is
closely connected to judicial governance. In the course of the judicial reform of 2016, the
SJA changed its subordination: till 2016 it reported exclusively to the CoJ, and as of 2016
the HCJ has received broad functions coordinating the activities of the SJA.

This new judiciary governance institutional set-up should be considered as providing for less
fragmented and more structured governance system with separate institutions granted a clear
mandate of particular powers. Regulatory basis allows to separate more clearly powers of dif-
ferent institutions. The constitutional basis for governance “pyramid” at the pinnacle of which
a constitutional body HCJ is foreseen as having a power and responsibility of leadership and
coordination of governance has established legal background for a clear institutional set-up.
It is observed that the regulatory framework for judicial self-governance and representation of
the judiciary in judicial governance bodies is in line with European standards.™

Having said that, it should be also mentioned, that apart from a regulatory basis and institu-
tional set-up, de facto optimized separation of powers, effective performance and collabo-
ration of all these institutions is crucial. In this respect some issues can be indicated as re-

13 Article of prof. O.V. Kurganskyi (Odessa Law School) “On Judicial Governance” http://dspace.onua.edu.ua/bitstream/handle/11300/9887/
KURHANSKY1%20152-154.pdf?sequence=1&isAllowed=y

14 CCJE Opinion 1 (2001)
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quiring improvements to ensure effective cooperation, communication, accountability of all
players of judicial governance mechanism. Analysis of the overall system, leads to the con-
clusion that de facto functioning of governance system in respect of appropriate representa-
tion of judiciary cannot be considered entirely satisfactory. Therefore, the goal is considered
achieved only partially (50 %)._This is owing to objective reasons (complicated governance
system with excessive number of bodies) as well as subjective factors (lack of leadership,12
of effective coordination and cooperation, and the competitive approach among the institu-
tions). These aspects will be elaborated further in the analysis of the following outcomes.®

Moreover, further steps in strengthening institutional leadership, especially with regard
to setting the goals for the judiciary, strategic planning, budgeting procedures, ensuring
clear accountability of SJA and effective coordination of its activities for ensuring prop-
er infrastructure and services to courts have to be taken. Best practices of streamlining
organization of disciplinary proceedings (allowing members of the HCJ to focus not only on this
function, but also to consider strategic issues related to judiciary as a whole), capacity building
in leadership, management skills and communication would be essential in this respect.

2. Judiciary governance system granted with clear-cut powers for guaranteeing inde-
pendence of judges, supporting activities of courts and judges and representing their
interests, including powers to represent judicial branch as a whole

3. Judicial governance bodies with clear mandate and exercising their task to protect
independence of judiciary (structural independence) and judges (functional indepen-
dence)'?

According to the Constitution and the Law on HCJ, this independent constitutional body of
public authority and judicial governance is empowered to guarantee independence of the
judiciary and its functioning on the grounds of responsibility and accountability before the so-
ciety. Constitutional duty to protect judicial independence is performed by taking measures,
prescribed by law, in individual situations, and by monitoring and collection of information
and delivering annual report on judicial independence.

Granting the HCJ the power to provide binding opinions on draft laws on the establishment,
reorganization or liquidation of courts, functioning of the judicial system and the status of
judges should be considered as a positive step in strengthening judicial governance and
representing interests of judiciary. Thus, in accordance with European standards and prac-
tices, '8 the Ukrainian judiciary received an effective tool for the evaluation of draft laws that
are directly related to the functioning of the judicial system. Since 2017, the HCJ has con-
sidered several bills and rendered various decisions. For example, in November 2018, the
HCJ approved an advisory opinion on the draft Law of Ukraine “On Amendments to the Law
of Ukraine” On Judiciary and Status of Judges”, submitted for consideration by the Verkhov-
na Rada of Ukraine under the legislative initiative of the Cabinet of Ministers of Ukraine. In
fact, the draft bill provided for a reduction of judicial remuneration. The HCJ did not support

15 Prof. Mykola Onishchuk, the Chairman of the NSJ: “As it comes to subjective aspects of judicial governance, the leaders and members of judicial governance
sometimes lack leadership competencies, a strategic approach, resistance to some political influences. These aspects have become an obstacle to an
effective reform.”; Pravo-Justice experts’ meeting with M. Onishchuk on 16 July 2019.

6 See outcomes 2, 3 bellow.

7 These two outcomes as being inseparable (both dealing with institutional set-up and state of affairs of their performance in respect of safeguarding judicial
independence and representing interests of judiciary) are evaluated jointly.

18 According to the Opinion No 10 (2007) of the Consultative Council of Judges of Europe, all draft laws concerning the status of judges, the administration of
justice, procedural laws and, more generally, any draft law which may influence the judiciary, its independence, or may limit the guarantees of access to justice,
should be considered by Parliament only after obtaining the opinion of the Judicial Council of the country.
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the draft law for the reason that it contradicted the Constitution of Ukraine and restricted the
existing guarantees for judges and would therefore negatively affect their independence and
the authority of justice. The draft law was not approved.

It is important that the constitutional changes have established requlatory preconditions
for the effective safeqguarding of judicial independence. It is clearly provided that the inde-
pendence and integrity of a judge are guaranteed by the Constitution and laws of Ukraine;
influencing the judge in any way is forbidden. For the first time guarantees for ensuring the
functional immunity of judges have been defined at the constitutional level. According to Part
1, Article 58 of the Constitution, a judge may not be detained or kept under custody or arrest
without consent of the High Council of Justice before a sentence is passed by a court, with
the exception of a detention of a judge during or immediately after committing a grave or
an especially grave crime. Until 30 September 2016, the power to remove judge’s immunity
rested with the Verkhovna Rada of Ukraine which rendered the process politicised, slow and
marked by negative publicity. In response to the criticism of European experts and following
European standards, this function was granted to the HCJ as an independent and impatrtial
body of judicial power with majority of judges in its composition.

Furthermore, Article 129 of the Constitution of Ukraine embedded the fundamental principle
of independence of judges and liability for disrespect to the court. Safeguards to ensure this
principle are also enshrined in the Law on Judiciary as well as in procedural legislation. For
the first time, the status of a judge was embedded at the constitutional level. It is now envis-
aged that a judge cannot be held liable for a court decision adopted by him or her, except
for having committed a crime or a disciplinary offense (Article 126). This rule fully complies
with the established European standard. In particular, Recommendation of the Committee
of Ministers of the Council of Europe on Judges: Independence, Efficiency and Responsibil-
ities (2010)'® envisages that "the interpretation of the law, assessment of facts or weighing
of evidence carried out by judges to determine cases should not give rise to criminal liability,
except in cases of malice®.

The HCJ, executing its power to ensure the authority of justice and the independence of
judges, received 312 requests from judges in 2017 and 436 requests in 2018. In 2017 and
2018, 125 and 317 requests were considered respectively, and the HCJ took measures in
57 and 73 cases respectively. The law provides the HCJ with effective mechanisms to re-
spond to judges’ requests concerning illegal interference with their activities (Article 73 of
the Law on HCJ). HCJ maintains and publishes on its official website a register of judges’
notices on interference with their activity; submits to the relevant bodies or officials an appli-
cation on the identification and prosecution of persons, who have committed acts that violate
the guarantees of independence of judges or undermine the authority of justice; submits a
motion for the dismissal of a judge from an administrative position in case of his or her failure
to comply with the decision of the HCJ to the meeting of the respective court; requests the
prosecutor’s office and law enforcement agencies to provide information on the disclosure
and investigation of crimes committed against the court, judges and their families, and em-
ployees of the court; etc..

HCJ’s competence to ensure independence of judges allows it to take these measures both
on its own initiative and at the request of the judge, courts, bodies and institutions of the
justice system. In addition, relevant authority or official is required to examine HCJ’s request
to take measures to ensure the independence of judges within ten days, unless otherwise
